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Introduction (cont…) 

❖ The Constitution of the Republic of South Africa, 1996

(“Constitution”) states that South Africa is a sovereign and

democratic state that is founded on the advancement of human

rights and an accountable, responsive and transparent system of

governance as part of its values.

❖ Before South Africa became a constitutional democracy with an

enforceable Bill of Rights, the system of Government in South Africa

amongst others, resulted in a secretive and unresponsive culture in

both public and private bodies which often led to the abuse of power

and human rights violations.



Introduction (cont…) 

❖ It is in this regard that the Constitution, in section 32(1) of the bill of

rights, provides for the right of access to any information held by the

state and any information held by another person that is required for

the exercise or protection of any rights.

❖ The requirement relating to the protection of rights is confined to

information held in private hands. Private bodies are thus subjected

to a less stringent standard of transparency than public bodies. The

private sector, in other words, is entitled to keep its information to

itself, unless that information is needed for purpose of exercising or

protecting any rights.



Introduction (cont…)  

❖ Section 32(2) of the Constitution in turn provides for the enactment

of national legislation that will give effect to this right, by respecting,

protecting, promoting and fulfilling this right.

❖ The Promotion of Access to Information Act, No. 2 of 2000 (PAIA),

as amended, is the national legislation which was enacted in

accordance with the above-mentioned section 32(2) of the

constitution. In its preamble, PAIA acknowledges the "secretive and

unresponsive culture" of the pre-democratic era.



Introduction 

❖ Offering any person access to state-held information is one of the

most effective ways of upholding the constitutional values of

transparency, openness, participation and accountability.

❖ The above-mentioned constitutional values cannot be attained if the

government has a monopoly on the information that informs its

actions and decisions. Therefore, access to information is not only

fundamental to a properly-functioning participatory democracy, but it

also increases public confidence in government and enhances its

legitimacy.
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Application Provisions

(cont…)

❖ PAIA applies to a record of a public and private body, regardless of

when the record came into existence.

❖ Record in the possession or under the control of an official of a

public body or private body in his or her capacity as such, or an

independent contractor engaged by a public or private body in the

capacity as such contractor, is regarded as being a record of that

public or private body.



Application Provisions 

(cont…)

❖ PAIA takes precedent over any provision of other legislation that

prohibits or restricts the disclosure of a record of a public or private

body, and which is materially inconsistent with an object, or a

specific provision of PAIA.

❖ PAIA does not apply to a record of a public or a private body if-

(a) that record is requested for the purpose of criminal or civil

proceedings;



Application Provisions

(cont…)

(a) so requested after the commencement of such criminal or civil

proceedings, as the case may be; and

(a) the production of or access to that record for the purpose

criminal or civil proceedings is provided for in any other law.



Application Provisions

PAIA does not apply to a record-

▪ of the Cabinet and its committees;

▪ relating to the judicial functions of a court or Special

Investigating Units Tribunals and a judicial officer of such court

or Special Tribunal;

▪ of an individual member of Parliament or of a provincial

legislature in that capacity; or

▪ relating to a decision regarding the nomination, selection or

appointment of a judicial officer or any other person by the

Judicial Service Commission Service Commission.
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The objects of PAIA 

(cont…)

The main objects of PAIA, are to-

❖ to give effect to the constitutional right of access to any

information held by the State; and any information that is held

by another person and that is required for the exercise or

protection of any rights;



The objects of PAIA 

(cont…)

❖ to give effect to the constitutional right of access to any

information, in a manner which balances the right of access to

any information with any other rights, including the rights

contained in the Bill of Rights.



The objects of PAIA 

(cont…)

❖ Lastly, to promote transparency, accountability and effective

governance of all public and private bodies by empowering and

educating everyone to-

▪ exercise their rights in relation to public and private bodies

and effectively scrutinise; and

▪ participate in decision-making by public bodies that affects

their rights.



The objects of PAIA 

NB: The right of access to any information is a very powerful

constitutional right, as it helps anyone realise other rights.



KEY MEASURES TO ENSURE 

COMPLIANCE WITH PAIA

(PAIA Manual, Availability of PAIA Manual and Exemption from compilating 

PAIA Manual and delegation or designation of DOF)
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Key measures to ensure compliance with PAIA

(PAIA Manual)

The information officers of a public body is required, in terms of section

14 of PAIA, to compile a PAIA Manual in at least three (3) official

languages. The head of a private body is also required to make a PAIA

Manual available, but there is no requirement of three languages, and it

must be in at least English.

Please note that section 14 and 51 of PAIA has been amended and the

PAIA Manual must include information relating to processing of

personal information, such as the purpose of the processing personal

information, the recipients or categories of recipients to whom the

personal information may be supplied and security measures.



Key measures to ensure compliance with PAIA

(Availability of PAIA Manual)

The PAIA Manual must be made available, section 14(3) and 51(3) of

PAIA-

➢ on the web site of the body;

➢ at the head office of the body, for inspection during normal business

hours;

➢ to any person upon request and upon the payment of a reasonable

amount; and

➢ to the Regulator upon request.



Key measures to ensure compliance with PAIA

(Exemption from compilating PAIA Manual)

Section 14(5) and 51(4) of PAIA provides the Minister of Justice with

powers to exempt any category of public or private bodies from

compiling PAIA Manual.

Since the promulgation of PAIA, only certain categories of private

bodies were exempted from the requirement to compile and make the

PAIA manual available.

The main reason for granting the past and current exemption was that

the South African Human Rights Commission did not have capacity to

store all the manuals that it was required to receive into its custody.



Key measures to ensure compliance with PAIA

(Exemption from compilating PAIA Manual)

The Regulator, as the custodian of PAIA, has reconsidered the

significance of the legislative requirement for compiling PAIA Manual,

especially the amendment of section 51 of PAIA, in terms of which the-

➢ requirement for submission of PAIA Manual to the Regulator has

been repealed or does not exist anymore; and

➢ scope of the information that the Manual must cover has been widen

to include matter relating to the Protection of Personal Information

Act, 2013, as mentioned earlier on.



Key measures to ensure compliance with PAIA

(Exemption-PAIA Manual)

Having considered the above-mentioned amendment and the fact that

the reason that forms the basis of the past and current exemptions will

no longer be applicable, the Regulator has decided that there is no

legal basis to further extend the current exemption of certain private

bodies from compiling and making PAIA Manual available.

The current exemption will lapse on 31 December 2021 and from 1st

January 2022, every public and private bodies must have PAIA Manual

and ensure that such manual is available as mentioned earlier on.

Template of PAIA Manuals are available at our new website

https://www.inforegulator.org.za/

https://www.inforegulator.org.za/


Key measures to ensure compliance with PAIA

(Designation/ delegation- Deputy Information Officer)

The information officer of a public body or head of private body is

required, in writing and in terms of section 17 of PAIA, read with section

56 of POPIA, to designate and/or delegate such number of persons as

Deputy Information Officers as are necessary to render the body as

accessible as reasonably possible for requesters of its records.

A template of the designation or delegation of authority is contained in

the Guidance Note on Information Officers and Deputy Information

Officers, also available at our new website-

https://www.inforegulator.org.za

https://www.inforegulator.org.za/


AVAILABILITY OF PAIA GUIDES
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Availability of PAIA Guides

The Regulator is required, in terms of section 10 of PAIA, read with

regulation 2 of PAIA Regulations, to make the Guide available in each

of the official languages in an easily comprehensible form and manner,

as may reasonably be required by a person who wishes to exercise any

right contemplated in PAIA and POPIA.

The PAIA Guides were compiled in all eleven (11) official languages,

including braille and they are available on the Regulator’s new website-

https://www.inforegulator.org.za. A copy of the braille Guide and other

Guides can be inspected at the offices of the Regulator during normal

office hours.

https://www.inforegulator.org.za/


Availability of PAIA Guides

The Information Officer of a public body is also required, in terms of

regulation 3.1 of PAIA Regulations, to have a copy of the PAIA Guide

(available at the Regulator’s website), in at least two of the official

languages, at his or her registered head office, for public inspection

during normal office hours.

The Information Officer of a public body is further required, in terms of

regulation 3.2, to make available the number of copies of the guide in

the official languages, as requested on Form 1-

https://www.inforegulator.org.za/docs/forms/InfoRegSA-PAIAForm01-

Reg3.pdf

https://www.inforegulator.org.za/docs/forms/InfoRegSA-PAIAForm01-Reg3.pdf


ACCESS TO RECORDS OF THE 

PUBLIC OR PRIVATE BODY
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Access to records of the body
(cont…)

Section 11(1) and 50(1) of PAIA makes it an obligation for the

information officer or head of private body to grant access to the record,

if-

▪ that requester complies with all the procedural requirements

relating to a request for access to that record; and

▪ access to that record does not fall under any of the grounds of

refusal.

Over and above the requirement stipulated in section 11(1) of PAIA, the

head of a private body must grant access to the records only if the said

records are required for the exercise or protection of any rights.



Access to records of the body
(cont…)

Unlike in the past wherein there were two different PAIA request forms

for access to information, a request for access to a records of the public

or private body must be made on a Form 2, and that form must be

addressed to the information officer or head of the private body

concerned.

The PAIA Request form is also available on the Regulator’s new

website- https://www.inforegulator.org.za/

https://www.inforegulator.org.za/


Access to records of the body

The information officer or his or her delegated Deputy information

Officer has an obligation to render such reasonable assistance, free of

charge, to any individual who, due to illiteracy or a disability, is unable

to complete Form 2, by reducing the oral request to writing in the

prescribed form and provide a copy thereof to the requester.

The decision on the request for access to records must be made as

soon as reasonably possible, but within 30 days of receipt of the

request.



GROUNDS FOR REFUSAL OF 

ACCESS TO RECORDS
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Grounds for refusal of access to records (cont…)

When a request for access to record is made, a body may grant a

request and give access to the record. However, PAIA provide a list of

reasons or grounds why a request may or must be refused. This is

important, as a request for access can only be refused on the basis of

any of those listed grounds for refusal of access to records.

Despite the above-mentioned grounds for refusal of access to records,

the information officer or a head of private body must, in accordance

with section 46 or 70 of PAIA, grant a request for access to a record of

the body if-

a) the disclosure of the record would reveal evidence of-



Grounds for refusal of access to records (cont…)

(i) a substantial contravention of, or failure to comply with the law;

or

(i) an imminent and serious public safety or environmental risk;

and

(b) public interest in the disclosure of the record clearly outweighs the

harm contemplated in the listed grounds for refusal.



Grounds for refusal of access to records (cont…)

Arena Holdings Pty Ltd t/a Financial Mail & Another v South

African Revenue Service & Others. Delivered on 16 November

2021

This judgment, although under appeal, will provide jurisprudence on

how to balance the right of access to information against the right to

the protection of personal information.



LODGING A COMPLAINT WITH THE 
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Complaint to the Regulator 

Lodging a complaint with the Regulator is not a prerequisite for

approaching Courts. This means that one may approach a court as

soon as internal remedies are exhausted or as soon as his or her

request for access to records is refused.

A complaint to the Regulator must be made in writing, on Form 5, also

available at our new website- https://www.inforegulator.org.za.

The Regulator will provide reasonable assistance to enable a person,

who wishes to make a complaint, to put the complaint in writing.

https://www.inforegulator.org.za/


Complaint to the Regulator 

A requester or third party aggrieved by the decision of the information

officer or head of the private body must lodge his or her or its complaint

with the Regulator within 180 days of receipt of the decision.

If the complaint is lodged outside the prescribed 180 days, a

condonation application must accompany the complaint form, indicating

the reasons for the delay, degree of lateness, amongst others.

The Regulator has 20 days within which to decide whether to accept a

complaint or reject a complaint and the turnaround timeframes for

completing investigation range from 3 to 12 month.



INVESTIGATION POWERS OF THE 

REGULATOR
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Investigation powers of the Regulator 

For the purpose of investigating a complaint under PAIA, the Regulator

has similar powers as provided for under POPIA and this includes the

powers to-

❖ issue summons or subpoena of a person or documents;

❖ issue Information Notice;

❖ issue Enforcement Notice; and

❖ resolve dispute through settlement or conciliation.



REVIEW OF THE DECISION OF 

THE REGULATOR
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Review of the decision of the Regulator

A decision of the Regulator is binding on any person and any person

aggrieved by the decision of the Regulator can take that decision on

review before the competent court, within 180 days.

Please note that making an application for review does not

automatically suspend the decision of the Regulator, unless the

Enforcement Notice is suspended by the Court pending the

adjudication of the review application.



MONITORING OF COMPLIANCE 

WITH THE PROVISION OF PAIA 
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Monitoring of compliance with the provision of PAIA 

As part of the Regulator's mandate to monitor compliance with the

provision of PAIA, in so far as the request of access to information in

concerned, the Information officer of a public body is required, in terms

of section 32 of PAIA, to submit its annual statistics on how request for

access have been attended to and this include-

▪ the number of requests for access received;

▪ the number of requests for access granted;

▪ the number of requests for access refused;

▪ the number of internal appeals lodged;

▪ the number of applications to a court.



Monitoring of compliance with the provision of PAIA 

The Regulator may, in accordance with section 83(4) of PAIA, request

the head of certain private bodies to furnish it with statistics about

requests for access to records of those bodies.

The Regulator is currently in the process of developing a portal for

submission of those statistics about requests for access to records of

Public and Private bodies.

The development of the portal will be completed before the end of this

financial and will be ready for the first reporting period around

May/June 2022.



OFFENCES AND PENALTIES
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Offences and Penalties(cont…)

A person who with intent to deny a right of access in terms of this Act-

• destroys, damages or alters a record;

• conceals a record; or

• falsifies a record or makes a false record,

commits an offence and is liable on conviction to a fine or to

imprisonment for a period not exceeding two (2) years. S90(1)



Offences and Penalties(cont…)

An Information Officer or a head of a private body who willfully or in a

grossly negligent manner fails to compile PAIA Manual and make it

available as prescribed, commits an offence and is liable on conviction

to a fine, or to imprisonment for a period not exceeding two (2) years.

S 90(2) & (3)

An information officer or head of a private body who refuses to comply

with an enforcement notice, is guilty of an offence and liable upon

conviction to fine or to imprisonment for a period not exceeding three

(3) years or to both such a fine and such imprisonment. S 77K



Offences and Penalties

An Information Officer who willfully or in a grossly negligent manner

charges a fee other than the fee prescribed in terms of the Regulations,

is guilty of an offence and liable on conviction to a fine or to

imprisonment for a period not exceeding two (2) years. Regulation 16



CONCLUSION
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Conclusion

In accordance with section 83(3)(a)(ii) of PAIA, the Regulator has

developed procedures for making information electronically available.

The procedure is intended to assist the creators and users of electronic

records, information technology (IT) staff, records management staff,

and managers in managing electronic records in an effective, cost-

efficient manner that also accommodates their statutory obligation to

keep and make records available.

Lastly, we endeavor to ensure efficiencies in our processing of

complaints.



THANK YOU
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